
For Opinion See 134 S.Ct. 1538

Supreme Court of the United States.
William HATCH, Petitioner,

v.
UNITED STATES, Respondent.

No. 13-6765.
November 7, 2013.

On Petition for Writ of Certiorari to the United
States Court of Appeals for the Tenth Circuit

Brief Amicus Curiae of Gail Heriot, Peter Kirsanow
& Todd Gaziano, Members of the United States

Commission on Civil Rights, in Support of the Peti-
tioner

Alison Schmauch Somin, 19 N. Garfield, Arlington,
VA 22201, Telephone: (202) 557-0202, E-Mail: al-
ison.somin@gmail.com.Anthony T. Caso, Counsel
of Record, Center for Constitutional, Jurisprudence,
c/o Dale E. Fowler Sch. of Law, Chapman Uni-
versity, One University Drive, Orange, CA 92866,
Telephone: (714) 628-2666, E-Mail: caso
@chapman.edu, Counsel for Amici Curiae Gail
Heriot, Peter Kirsanow, & Todd Gaziano.
*i QUESTION PRESENTED

Does Congress have the power under Section 2 of
the Thirteenth Amendment to federalize bias crimes
when it does not even purport to have the purpose
of effectuating the ban on slavery and involuntary
servitude, and if it did claim that purpose, its legis-
lation is neither congruent and proportional nor ra-
tionally related to such a purpose?
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*1 IDENTITY AND INTEREST OF AMICI CURI-
AE

Amici[FN1] Gail Heriot, Peter Kirsanow, and Todd
Gaziano (collectively “Amici”) are three members
of the eight-member U.S. Commission on Civil
Rights, which is charged with the responsibility of
advising the President, Congress, and the American
people on civil rights issues. This brief is being
filed in Amici's capacity as private citizens and not
as Commission representatives. Nevertheless, it is
informed by Amici's knowledge and experience in

civil rights law and policy gained from their col-
lective 23 years on the Commission as well as the
pursuits that gave rise to their respective Commis-
sion appointments. Amici believe their knowledge
can assist the Court in sorting through the Thir-
teenth Amendment's history and the fight to end
slavery that is at the core of the constitutional issue
presented in this case.

FN1. Pursuant to this Court's Rule 37.2(a),
all parties have consented to the filing of
this brief. Counsel of record for all parties
received notice at least 10 days prior to the
due date of the Amici Curiae's intention to
file this brief. Letters evidencing such con-
sent have been filed with the Clerk of the
Court.

Pursuant to Rule 37.6, Amici Curiae affirm
that no counsel for any party authored this
brief in whole or in part, and no counsel or
party made a monetary contribution inten-
ded to fund the preparation or submission
of this brief. No person other than Amici
Curiae or their counsel made a monetary
contribution to its preparation or submis-
sion.

SUMMARY OF ARGUMENT

Section 1 of the Thirteenth Amendment bans
slavery and involuntary servitude. Section 2 grants
Congress the power to effectuate that ban. But
while Congress is given broad prophylactic power
to ensure *2 that slavery is indeed banished, never
to return, it is not given an additional independent
power to uproot the relics of slavery untethered to
the goal of banning slavery itself.

The ramifications of the contrary view would be
extraordinary. Consider the Nineteenth Amendment
and the Twenty-Sixth Amendment. Since they con-
tain essentially identical grants of power to Con-
gress, they would have to be interpreted to allow
Congress to uproot historical relics of the failure to
enfranchise women and 18-year-olds earlier. It is
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safe to state that the power to remake the country as
Congress thinks it “would have been” had women
and young adults always voted is virtually an un-
limited power.

A more reasonable interpretation of these Constitu-
tional provisions is that they ban exactly what they
say they ban: slavery, involuntary servitude, and
the disfranchisement of women and persons aged
18 or older. Congress's prophylactic power, al-
though broad, must be focused on those ends.

The Matthew Shepard and James Byrd Jr. Hate
Crimes Prevention Act (“HCPA”), Pub. L. No.
111-84, 123 Stat. 2835, was passed in 2009 - 144
years after the Thirteenth Amendment's slavery
ban. One section of that act, now codified at 18
U.S.C. § 249(a)(1), nevertheless relies on Con-
gress's Section 2 power as authority for the creation
of criminal penalties for crimes committed
“because of the actual or perceived race, color, reli-
gion, or national origin of any person.” (A different
section of the act, not at issue in this case, relies on
Congress's Commerce Clause to prohibit crimes
that occur “because of” someone's religion, national
origin, gender, sexual orientation, *3 gender iden-
tity and disability, 18 U.S.C. § 249(a)(2), and re-
quires proof of an interstate commerce nexus.[FN2]

)

FN2. Note that this means Congress relied
on both powers for bias crimes based on
religion and national origin, but that it re-
lied solely on its Thirteenth Amendment
power for bias crimes based on race and
color. Unlike conviction under Section
249(a)(2), convictions under Section
249(a)(1) do not require proof of an inter-
state commerce nexus. The HCPA contains
a severability clause. See National Defense
Authorization Act for Fiscal year 2010,
Pub. L. No. 111-84, div. E, sec. 4709, 123
Stat. 281 (2009).

Congress did not even claim that it passed Section
249(a)(1) to effectuate the Thirteenth Amendment's

ban on slavery. Instead it stated simply that it was
attempting to eliminate the “badges, incidents and
relics of slavery.” The provision is thus unconstitu-
tional. See McCulloch v. Maryland, 17 U.S. 316,
421 (1819) (stating that Congress is due deference
on the means by which it accomplishes legitimate
ends, but not the ends themselves). See infra at Part
B.

Even if Congress had claimed that it had enacted
Section 249(a)(1) in order to prevent slavery's re-
turn, the provision would still be unconstitutional.
When Congress makes a dubious claim that it is
motivated by a desire to effectuate the Thirteenth
Amendment's ban on slavery, the proper standard to
apply is the “congruence and proportionality” test
of City of Boerne v. Flores, 521 U.S. 507 (1997).
Such a standard sidesteps the need for the Court to
directly address the issue of Congress's sincerity
and instead applies an objective test of whether
Congress's solution fits the problem it purports to
address.

*4 Section 249(a)(1) is in no way “congruent and
proportional” to the problem of slavery. No one
claims that slavery could return without Section
249(a)(1). Instead it is clear that Congress is motiv-
ated by the desire to rid the nation of bias crimes - a
perfectly understandable goal, but not a federal
goal. In doing so however, it imposes substantial
costs on the American criminal justice system, es-
pecially in the form of double jeopardy concerns. In
situations in which there is a real federal interest at
stake, these costs may be tolerable - but not when
no real federal interest is at issue.

Even if the “rationality standard” of Jones v. Alfred
Mayer Co., 392 U.S. 409 (1968), and Shelby
County v. Holder, 133 S. Ct. 2612 (2013), applies
instead, Section 249(a)(1) would be unconstitution-
al. As Shelby County makes clear, even a rationality
standard requires that current burdens be justified
by current needs. The threat of slavery today is a
mere phantom; the threat of double prosecutions in
emotionally-charged cases is real. See infra at Part
B.
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The Tenth Circuit conceded the strength of the ar-
gument against Section 249(a)(1) when it stated,
“[Petitioner's] arguments raise serious federalism
questions.” But it felt helpless to address them, stat-
ing that “in light of Jones it will be up to the Su-
preme Court” to consider them.

The Tenth Circuit erred in concluding that Jones is
an obstacle to holding Section 249(a)(1) unconstitu-
tional. Jones need not be overruled in order to con-
clude that Congress overreached in passing Section
249(a)(1). Jones was concerned with a Reconstruc-
tion Era statute, which it interpreted to ban *5
private discrimination in the sale of real estate.
Whatever the correct interpretation of that statute,
there is no doubt that eliminating slavery and pre-
venting its return was the first, second, and third
thing on the minds of the members of Congress
who passed that 1866 statute. That is in stark con-
trast to the HCPA more than a century later. See in-
fra at C.

Section 249(a)(1) is unlikely to be the only statute
of the near future premised on an expansive reading
of Section 2. There has been a growing movement
in both academia and Congress to use the Thir-
teenth Amendment to address a variety of social ills
thought to be in some way traceable to, or aggrav-
ated by, slavery - ranging from payday lending to
race-selective abortion to “hate speech.” See Gail
Heriot & Alison Somin, Sleeping Giant? Section
Two of the Thirteenth Amendment, Hate Crimes Le-
gislation, and Academia's Favorite New Vehicle for
the Expansion of Federal Power, 13 Engage 31
(Dec. 2012) ( “Heriot-Somin” ). Granting certiorari
in this case obviates the need for future multiple
constitutional challenges. An ounce of Constitu-
tional prevention is worth a pound of cure. See in-
fra at Part D.

*6 REASONS FOR GRANTING WRIT

THE THIRTEENTH AMENDMENT DOES NOT
AUTHORIZE CONGRESS TO PROMULGATE A

GENERAL PROHIBITION ON RACE-BASED
BIAS CRIMES

A. The Thirteenth Amendment was Intended to
Prohibit Slavery and Give Congress Discretion in

its Efforts to Effectuate that Prohibition; It Was Not
Intended as a Broad Grant of Power to Remedy All
Social Ills Thought to be Traceable to, or Aggrav-

ated By, Slavery. Since Congress Does Not Purport
to Be Motivated by a Desire to Prevent Slavery's

Return, Section 249(a)(1) is Unconstitutional.

Section 1's straightforward text mostly speaks for
itself. Modern scholars have sometimes quoted
lofty rhetoric by Reconstruction Era orators about
its purpose and likely consequences,[FN3] but in
the end its legal significance is unusually clear for a
Constitutional provision: It bans slavery and invol-
untary servitude.*7 Its “undoubtedly self-ex-
ecuting” character limits the extent to which it can
or should be broadly or metaphorically construed.
See Civil Rights Cases, 109 U.S. 3, 20 (1883).

FN3. Jennifer Mason McAward, Congres-
sional Authority to Interpret the Thirteenth
Amendment: A Response to Professor
Tsesis, 71 Md. L. Rev. 60, 64-68 (2011)
(responding to Tsesis's argument in the
same volume in the service of supporting
broad readings of Section 2). For a more
complete exposition of the Congressional
debates and subsequent Thirteenth Amend-
ment case law, see Jennifer Mason
McAward, The Scope of Congress's Thir-
teenth Amendment Enforcement Power
after City of Boerne v. Flores, 88 Wash.
U.L. Rev. 77 (2010) (“McAward on En-
forcement Power”); Jennifer Mason
McAward, Defining the Badges and Incid-
ents of Slavery, 14 U. Pa. J. Const. L. 561
(2012) (“McAward on Badges and Incid-
ents”).

As for Section 2, there was relatively little discus-
sion regarding its interpretation in the congressional
debates. Amendment co-author Senator Lyman
Trumbull and supporter Representative Chilton
White both said that Congress's enforcement
powers resembled those under the Necessary and
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Proper Clause.[FN4] Following McCulloch v.
Maryland, 17 U.S., 421, their comments suggest
that they agreed with Chief Justice Marshall's cel-
ebrated explication of that clause:

FN4. Cong. Globe, 38* Cong., 1st Sess.
53, 1313 (1864) (Sen. Trumbull); Cong.
Globe, 38th Cong., 2d Sess. 214 (Rep.
White).

Let the end be legitimate, let it be within the scope
of the constitution, and all means which are appro-
priate, which are plainly adapted to that end, which
are not prohibited, but consist with the letter and
spirit of that constitution, are constitutional.

Put only slightly differently, Trumbull and White's
comments suggest that courts should review defer-
entially the means Congress chooses to achieve a
particular end, but they should not show such defer-
ence regarding the legitimacy of the ends of such
legislation.[FN5] Under that view, Section 2 legis-
lation may be *8 prophylactic, but it must have as
its end the effectuation of Section 1 and not some
other goal.[FN6]

FN5. See McAward on Enforcement
Power.

FN6. More expansive views of Section 2's
potential could be found in speeches made
by the Amendment's opponents. But these
speakers were not arguing that an expans-
ive view was desirable, but that the amend-
ment should be rejected. See McAward on
Enforcement Power, supra note 3, at
106-8. See also George Rutherglen, The
Badges and Incidents Of Slavery and the
Power of Congress to Enforce the Thir-
teenth Amendment, in Alexander Tsesis,
The Promises of Liberty: The History and
Contemporary Relevance of the Thirteenth
Amendment (2010) (“Rutherglen”).

The first Supreme Court cases interpreting Section
2 declined to read it expansively. United States u.

Harris, 106 U.S. 329 (1883), concerned a provision
of the Ku Klux Klan Act of 1871, 17 Stat. 13
(1871), which stated in part:
If two or more persons … conspire to go in disguise
upon the highway....for the purpose of de-
priving…any person… of the equal protection of
the laws… each of said persons shall be punished
by a fine… or by imprisonment.…

The Court held that this was an impermissible exer-
cise of Congress's Section 2 power because it
covered conspiracies by white persons against a
white person or by black persons against a black
person who had never been enslaved.

Ten months later, in the Civil Rights Cases, the
Court again held a federal statute to be an improper
exercise of Congress's Section 2 power - this time
the Civil Rights Act of 1875, 18 Stat. 335 (1875),
which had guaranteed “the full and equal enjoy-
ment” of public accommodations. The Civil Rights
Cases first *9 established that unlike the Fourteenth
Amendment, which governs only state action, the
Thirteenth governs private conduct and thus per-
mits Congress to regulate such conduct directly. Id.
at 11. The Court nevertheless held that Section 2
did not permit Congress to prohibit race discrimina-
tion in public accommodations. While Congress
had the power to “pass all laws necessary and prop-
er for abolishing all badges and incidents of
slavery,” being refused service at a hotel or restaur-
ant on account of one's race was not such a badge
or incident. Id. at 20.

The phrase “badges and incidents of slavery” has
endured in Thirteenth Amendment case law into
modern times and thus demands this Court's atten-
tion. It was in widespread use before the Civil War.
The “incidents” half of the phrase had a more de-
terminate legal meaning. The 1857 edition of
Bouvier's Law Dictionary defined an “incident” as
a “thing depending upon, appertaining to, or fol-
lowing another, called the principal.”[FN7] Accord-
ing to Professor Jennifer Mason McAward, a lead-
ing Thirteenth Amendment scholar, an “incident”
of slavery was “an aspect of the law that was inher-
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ently tied to or that flowed directly from the institu-
tion of slavery - a legal restriction that applied to
slaves qua slaves or a legal right that inhered in
slave owners qua slave owners.”[FN8] The clearest
incident of slavery is compulsory*10 service - since
it is both necessary and arguably sufficient to create
the master-slave relationship. But the inability to
acquire property and the inability to sue in court
could also arguably be described as incidents of
slavery as practiced in the antebellum South.[FN9]

FN7. Bouvier's Law Dictionary 617 (7th
ed. 1857), cited in McAward on Badges
and Incidents at 570.

FN8. McAward on Badges and Incidents,
supra note 3, at 572. McAward gives addi-
tional examples of the ways in which ante-
bellum and Civil War Era courts and other
legal actors used “incident” in this legal
sense. See also McAward on Enforcement
Power, supra note 3, at 126; Rutherglen,
supra note 6, at 164-5.

FN9. Trumbull's comments that the
Amendment's effect was only to “rid the
country of slavery” suggested that his con-
ception of the Amendment's reach was nar-
row. Cong. Globe, 38th Cong., 1st Sess.
1314 (1864.) Similarly, Senator John
Brooks Henderson, another of the Amend-
ment's co-authors, argued that it conferred
or could confer only freedom upon the
freed slave. See Cong. Globe, 38th Cong.,
1st Sess. 1465 (1864). According to Senat-
or James Harlan, however, it conferred
rights such as “the right to acquir[e] and
hol[d] property”, the deprivation of which
was a “necessary incident” to slavery.
Cong. Globe, 38th Cong., 1st Sess.
1439-40 (1864). This issue became highly
significant in the debates over the Civil
Rights Act of 1866, 14 Stat. 27 (1866),
which purported to confer those rights on
all citizens regardless of race (and not
simply regardless of former slave status)

under the authority of the Thirteenth
Amendment. See McAward on Enforce-
ment Power, supra note 3, at 109-114.

President Andrew Johnson vetoed that le-
gislation in part on the ground that the
Thirteenth Amendment abolished slavery
and did not authorize Congress to require
states to confer upon freedmen or upon
African-Americans the legal capacity to
buy, sell, or own property and that this was
therefore a matter for the States. See Veto
Message from President Andrew Johnson
to Congress (March 27, 1866), re-printed
in Lillian Foster, Andrew Johnson: His
Life and Speeches (1866). Congress over-
rode his veto. To be sure of its authority,
however, Congress reenacted those provi-
sions after the ratification of the Four-
teenth Amendment, which, among other
things, requires states to accord all persons
the equal protection of the laws, in the
Civil Rights Act of 1870, 16 Stat. 140
(1870.)

This shows what was then considered to be
a close Thirteenth Amendment question.
There is no doubt that the legal incapacity
to purchase, own, and convey property was
an important (and according to some ne-
cessary) legal incident of a slave's status
and that slavery was still in the process of
being dismantled at the time. Yet it was
controversial whether Congress had the
power under Section 2 to confer the right
to that legal capacity.

*11 “Badges,” by contrast, was a more open-ended
term that did not have a precise legal meaning but
that was nonetheless used widely in antebellum ab-
olitionist popular writing. Mid-nineteenth-century
dictionary definitions are not terribly different from
modern ones; one dictionary defines “badge” as a
“mark or sign worn by some persons, or placed
upon certain things for the purpose of designation.”
[FN10] Some badges of slavery were literal. In
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antebellum Charleston, South Carolina, the city is-
sued copper badges to all slaves-for-hire identifying
the particular slave's trade (e.g. mechanic) and offi-
cial number. See Harlan Greene et al., Slave Badges
and the Slave-Hire System in Charleston, South
Carolina 1783-1865 (2008). A legal requirement
that slaves-for-hire be licensed was certainly an
“incident of slavery-for-hire”; the badges were the
clearest case of a “badge of slavery.” But the term
“badge of slavery” was also used metaphorically at
the time. “Badge of slavery” was sometimes used,
for example, to refer to black skin.[FN11] It is fair
to say, however, that “badge” was ordinarily used
to describe a characteristic that was distinctively as-
sociated with slave *12 status and not one that
could be commonly associated with both slave and
non-slave status.

FN10. Bouvier's Law Dictionary, cited in
McAward on Badges and Incidents, supra
n. 3, at 575.

FN11. McAward on Badges and Incidents,
supra at n. 3, at 576-8.

After the Civil War, however, the distinction
between badges and incidents appears to have been
lost. The phrase “badge of slavery” was used only
twice during the debates over the Civil Rights Act
of 1866. There, Senator Trumbull appears to use it
as a synonym for “incidents,” as did this Court in
the Civil Rights Cases, 109 U.S., at 20.

Congress's Section 2 power fell out of use follow-
ing the Civil Rights Cases - likely because Con-
gress thought that it had already erected the stat-
utory framework needed to fulfill Section 1's prom-
ise. For about a century, most Thirteenth Amend-
ment action involved the enforcement of the Pe-
onage Abolition Act, 14 Stat. 546 (1867), which
stated:
The holding of any person to service or labor under
the system known as peonage is abolished and
forever prohibited…and all acts, laws, resolutions,
orders, regulations or usages…of any territory or
state, … by virtue of which any attempt shall here-

after be made to establish, maintain, or enforce, dir-
ectly or indirectly, the voluntary or involuntary ser-
vice or labor of any person… in liquidation of any
debt…are declared null and void.

Between the turn of the century and 1945, the fed-
eral government prosecuted over 100 peonage
cases. In the years since emancipation, sharecrop-
pers and agricultural laborers had come to be en-
snared in a cycle of debt that sometimes obliged
them to remain on the plantations. A complex web
of *13 laws - criminal laws for breach of contract
and for vagrancy, etc. - supported a system that
roughly approximated many of the attributes of
antebellum slavery. See Benno Schmidt, Jr., Pe-
onage in The Oxford Companion to the Supreme
Court of the United States 729 (Kermit Hall, et al.,
eds., 2005). In order to abolish peonage, these laws
had to be dismantled one by one - a task that in-
volved multiple trips to this Court by both the
United States and civil plaintiffs. See Pollock v.
Williams, 322 U.S. 4 (1944) (and cases cited
therein). It is fair to call such laws “incidents of the
on-going practice of peonage.” Removing them was
not just removing the legal incidents of peonage for
their own sake; it was dismantling peonage itself.
As far as Congress and the courts were concerned,
these legal incidents of peonage were peonage, and
peonage was slavery.

The notable thing about the first century of the
Thirteenth Amendment's history is that this Court
never suggested that Section 2 authorized Congress
to do anything other than effectuate Section 1's pro-
hibition on slavery. When courts used the term
“badges and incidents,” it was in the context of dis-
mantling actual slavery. By attacking the “badges
and incidents” of slavery, they were attacking the
institution of slavery itself - one by one removing
its legal supports till the institutional edifice came
crashing to the ground.

This is not to say that Congress's authority under
Section 2 does not permit it to attack the legal sup-
ports of slavery unless these supports have no other
significance. The legal supports for peonage, which
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included laws with harsh penalties for vagrancy,
had application outside the context of peonage*14
too. But if Congress were to employ its Section 2
power to prohibit vagrancy laws of that type, its
purpose must be to effectuate the ban on slavery
and not some other goal. If Congress responds to a
phantom problem, the lack of a true Thirteenth
Amendment purpose is obvious.

In this case, Congress does not even purport to be
motivated by the desire to prevent slavery's return.
Instead it treats eliminating slavery's badges, incid-
ents, and relics as an end unto itself. The Findings
section of the HCPA states in relevant part that
“eliminating racially motivated violence is an im-
portant means of eliminating, to the extent possible,
the badges, incidents, and relics of slavery and in-
voluntary servitude” and “in order to eliminate, to
the extent possible, the badges, incidents, and relics
of slavery, it is necessary to prohibit assaults on the
basis of real or perceived religions or national ori-
gins.” Nowhere does it state that eliminating these
things will have any value in reinforcing the ban on
slavery itself. The law cannot therefore be justified
by the Thirteenth Amendment.

B. Even if Congress Had Purported to Be Motiv-
ated By a Desire to Prevent Slavery's Return, Sec-

tion 249(a)(1) Is Neither Congruent and Proportion-
al Nor Rationally Related to that Aim.

If Congress had claimed to be motivated by a desire
to prevent slavery's return, Section 249(a)(1) would
still be unconstitutional. Indeed, under any test that
the Court has devised for statutes that purport to be
promulgated pursuant to Reconstruction amend-
ments, that section fails.

*15 Amici believe that the congruence and propor-
tionality test of City of Boerne v. Flores, is the cor-
rect test. It should be used where Congress asserts
that its “ends” are those laid out in the Reconstruc-
tion amendments, but that assertion is open to
doubt. Rather than requiring courts to examine
Congress's sincerity directly, the congruence and
proportionality test offers an objective basis for de-

termining a statute's constitutionality. If Congress's
enactment is congruent and proportional to the ends
laid out in these amendments, then courts should
presume that end is in fact Congress's end.

Section 249(a)(1) fails under the congruence and
proportionality standard. Slavery is dead. The threat
of its return is so remote as to be practically non-
existent. Legislation cannot be congruent and pro-
portional to a non-existent threat. Only a naif would
believe Section 249(a)(1) is intended to prevent
slavery's return. The deviation from our usual norm
against double jeopardy that the HCPA inevitably
creates cannot be justified by a non-existent federal
interest.

What is clear is that Congress was motivated not by
a desire to keep slavery at bay, but by a desire to
prevent bias crimes, regardless of their connection
to interstate commerce, as an end unto itself
(although another goal may have been to appease
activists who advocate federal penalties for bias
crimes).[FN12] However desirable Congress's goal
may be in the abstract,*16 it is not a constitution-
ally authorized use of federal authority.[FN13]

FN12. See Thousands Protest Hate
Crimes, CNN Newsroom, Nov. 16, 2007
(stating that “[t]housands of people con-
verg[ed] on the U.S. Justice Department”
on November 16, 2007 “demanding more
federal prosecutions of hate crimes”).

FN13. Given that the HCPA's double jeop-
ardy aspects are not a bug but a central fea-
ture of the law, it raises concerns even
apart from the Thirteenth Amendment is-
sue.

The “rationality” test should be used when, unlike
this case, it is clear that Congress's end falls within
those laid out in the Reconstruction Amendments
and only its “means” are at issue. This is consistent
with McCulloch's required deference to Congress's
means.
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But even under the rationality test, Section
249(a)(1) cannot survive. This Court's recent de-
cision in Shelby County v. Holder, demonstrated
that contrary to many commentators' understanding,
the rationality test of South Carolina v. Katzen-
bach, 383 U.S. 301 (1966), and Jones is not tooth-
less. In Shelby County, this Court held that a por-
tion of the Fannie Lou Hamer, Rosa Parks, and
Coretta Scott King Voting Rights Re-Authorization
Act (“VRARA”), 120 Stat. 577 (2006), re-
authorizing the Voting Rights Act of 1965's pre-
clearance provisions was not a valid exercise of
Congress's Fifteenth Amendment authority. By
2006, the danger of disfranchisement in covered
jurisdictions, which had been great in 1965, was too
remote to justify pre-clearance's burdens.

The Court reasoned that VRARA “imposes current
burdens and must be justified by current needs.” If
current burdens must be justified by current needs,
then the test has its own implicit proportionality re-
quirement. An enactment is not rational *17 unless
the burdens it imposes are at least arguably propor-
tional to the benefits it brings.

The burdens imposed by Section 249(a)(1) are even
greater and the needs more remote. On one hand,
the danger of slavery's return is an ugly chimera;
Congress did not even claim such a motivation. On
the other, the HCPA is in tension with some of the
most sacred principles of the American criminal
justice system - especially the ban on double jeop-
ardy. Indeed, in this case, petitioner's state trial was
still in progress when he was indicted in federal
court. In a federal system, the principle that no indi-
vidual should have to answer twice for the same
conduct must be weighed against the principle that
both federal and state authorities must have the op-
portunity to vindicate their interests. The “dual sov-
ereignty rule” is an unavoidable compromise of
these conflicting principles. See United States v.
Lanza, 260 U.S. 377 (1922). But its legitimacy de-
pends on this Court's willingness to enforce the
Constitution's framework of limited, enumerated
Congressional powers. Congress cannot promulgate

laws that are if no use in prohibiting slavery and
then recite a concern for slavery as its justification,
thereby avoiding double jeopardy concerns.

Just as Congress would have been justified in sub-
jecting covered jurisdictions to the pain of preclear-
ance if there were a real threat of African-American
disfranchisement, it may have been justified in sub-
jecting alleged perpetrators of bias crimes like peti-
tioner to double jeopardy if there were a real threat
of slavery's return. But there is not.

*18 C. Contrary to the Tenth Circuit's Decision in
this Case, Jones Does Not Authorize Congress to

Promulgate Section 249(a)(1).

This case would not be before this Court today but
for what has often been viewed as the expansive
“badges and incidents” decision issued by this
Court in Jones v. Alfred H. Mayer & Co. Without
Jones, it is unlikely that Congress would have re-
garded its Section 2 power as expansively as it did
in passing Section 249(a)(1). Moreover, without
Jones, the Tenth Circuit would not have considered
itself constrained to find Section 249(a)(1) constitu-
tional. Slip Op. at 24. In fact, however, Jones is dis-
tinguishable from the case at bar and should not be
read to authorize Section 249(a)(1).[FN14]

FN14. Only if this Court decides that the
Thirteenth Amendment permits Congress
to outlaw the badges or incidents of
slavery independently from any purpose to
outlaw slavery itself would the Court need
to address Jones' s continued viability.
Jones held that it is up to Congress to
define “badges and incidents” (though it
never says they can be outlawed independ-
ently of a purpose to outlaw slavery itself),
while City of Boerne holds that it is the
Court's job to define Fourteenth Amend-
ment violations, hence putting Jones's con-
tinued viability on that point in doubt. Un-
less the Court is required to rubber-stamp
Congress's definitions of “badges” or
“incidents,” being victimized by a bias
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crime, even a race-based bias crime, is
clearly neither. It is not a legal right accor-
ded to slave owners or legal disability im-
posed on slaves. It is not even one step re-
moved from an incident of slavery in that
it is not a legal right or disability imposed
on former slaves or slave owners. It is also
not a badge of slavery, given that it is
hardly a characteristic indicative of slave
status. No one is immune from such
crimes. See James B. Jacobs & Kimberly
Potter, Hate Crimes: Criminal Law & Iden-
tity Politics 143 (1998). They happen
everywhere, not just in the states of the
Old Confederacy. See, e.g., Guy Raz &
Sylvia Poggoli, Spate of Hate Crimes in
Italy Sets Off Alarm Bells, NPR News/May
31, 2008.

*19 Jones concerned a suburban St. Louis real es-
tate developer's policy of not selling homes to
African Americans. Joseph & Barbara Jo Jones, an
interracial couple, brought suit. The Fair Housing
Act was not passed until the week after their case
had been argued in this Court. Instead, they brought
suit under a then-obscure section of the Civil Rights
Act of 1866. It read:
All citizens … shall have the same right … as is en-
joyed by white citizens … to inherit, purchase,
lease, sell, hold, and convey real … property.

Much of Jones deals with a question of statutory in-
terpretation - whether these words amounted to a
ban on race discrimination by private sellers in real
estate transactions. The Court held that they did.
[FN15] It further held that Section 2 of the Thir-
teenth Amendment authorized such a law. In ana-
lyzing this latter question, the Court again used the
“badges and incidents” terminology to describe ap-
propriate targets of Congress's power under Section
2. But the Court was more explicitly deferential
than in the Civil Rights Cases, holding that Con-
gress's determination that particular conduct is a
badge or incident of slavery is subject only to ra-
tional basis review. It *20 held Congress to be ra-

tional in viewing race discrimination by private
sellers to be a badge or incident of slavery. Id. at
439-40.

FN15. Amici submit that Jones's statutory
interpretation aspects were not just wrong,
but astonishingly wrong. The statute was
about the legal capacity to inherit, pur-
chase, etc, not about private discrimina-
tion. See, e.g., Gerhard Casper, Jones v.
Mayer: Clio, Bemused and Confused
Muse, 1968 Sup. Ct. Rev. 89 (1968). But
there is no need to revisit that issue now,
and there may never be.

Jones did not, however, purport to overrule McCul-
loch. Indeed, it cited it prominently. Jones at 443.
The requirement that the means must be “plainly
adapted” to the only constitutional end authorized
by the Thirteenth Amendment - effectuating the ban
on slavery - appears intact.

Jones construed a statute passed in 1866, a time
when the nation was still dismantling the actual in-
stitution of slavery, not sorting out its vestiges and
relics. Under the circumstances, giving Congress
discretion in identifying the badges and incidents of
slavery is best viewed as deferring to Congress on
the means of exterminating slavery, not as allowing
Congress to define its legitimate ends. Section
249(a)(1) would not be due such deference, since
dismantling slavery itself is not the aim.

In dictum, Jones refers not just to “badges and in-
cidents,” but also “vestiges” and “relics” of slavery.
Congress picked up on this language in its HCPA
Findings, which call for eliminating the “relics of
slavery.” Jones' use of this language reinforces our
point that Jones was about an 1866 statute about
which there was no doubt of Congress's legitimate
goal of dismantling slavery. If Congress has the
power to uproot whatever it rationally regards as
relics and vestiges of slavery (and the relics and
vestiges of racial disfranchisement (Fifteenth
Amendment), female disfranchisement (Nineteenth
Amendment), poll taxes (Twenty-Fourth Amend-
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ment), disfranchisement of eighteen year olds
(Twenty-Sixth*21 Amendment), then it has virtu-
ally unlimited power.[FN16]

FN16. All of these amendments have Con-
gressional enforcement clauses virtually
identical to the Thirteenth Amendment's.

D. The Tenth Circuit Conceded that “Important
Federalism Questions” Are Raised by This Case,

But (Erroneously) Concluded that Jones Required It
to Allow Those Questions to be Decided by This

Court, And Then Invented a Flawed Test to Assess
the Constitutionality of Section 249(a)(1).

The Tenth Circuit conceded that “[petitioner's] ar-
guments raise important federalism questions.” But
it was reluctant to act on those arguments, stating
that “in light of Jones it will be up to the Supreme
Court to choose whether to extend its more recent
federalism cases to the Thirteenth Amendment.”
United States v. Hatch, 722 F.3d 1193, 1201 (10th
Cir. 2013). As discussed in Part C, this was error,
since Jones is distinguishable from this case.

But the Tenth Circuit makes a further error by ap-
plying an extremely deferential three-part test,
which it suggests is rooted in Jones, but is actually
of its own devising. It finds that Section 249(a)(1)
is constitutional because it reaches only “(a) actions
that can rationally be considered to resemble an in-
cident of slavery when (b) committed upon a victim
who embodies a trait that equates to ‘race’ as that
term was understood in the 1860s, and (c) motiv-
ated by animus toward persons with that trait.”
Hatch, 722 F.3d, at 1206.

There are several problems with this test. For one,
it is worth emphasizing that it is not articulated *22
in Jones, City of Boerne or Shelby County. (To be
fair, the Tenth's Circuit's decision came down only
days after Shelby County and it does not appear to
have had the opportunity to consider the striking
parallels between that case's treatment of statutes
passed long after the crisis is over and the situation
here.) Jones requires deference to Congress's judg-

ment as to what constitutes an incident of slavery,
not what might “rationally be considered to re-
semble an incident of slavery.” What is next? Will
Congress soon have the power to regulate actions
that might rationally be considered to resemble in-
terstate commerce? U.S. Const, art I, cl 3. Second,
the test essentially interprets the Thirteenth Amend-
ment as giving Congress a general police power
over all conduct concerning race. Such a limiting
principle is hardly limiting at all.

The third prong of the test is perhaps the most curi-
ous, since it appears to be based on a misinterpreta-
tion of Section 249(a)(1), which prohibits crimes
that are committed “because of” some person's (not
necessarily the victim's) race, and not merely those
that are “motivated by [racial] animus.” Hatch, 722
F.3d, at 1206. Suppose a mugger targets white vic-
tims, not because he feels animus toward them, but
because his predominantly poor Asian-American
neighborhood happens to be adjacent to a wealthy,
predominantly white neighborhood. He therefore
targets whites because they are more likely to be
from that wealthy neighborhood and thus to have
expensive jewelry or other items worth stealing.
Because his crimes are committed because of race,
even though they do not reflect racial animus, the
mugger's*23 crimes are prosecutable under Section
249(a)(1).[FN17]

FN17. 18 U.S.C. 249(a)(2) contains the
same “because of” language applied to re-
ligion cases. It has been used to prosecute
members of a dissenting Amish sect who
assaulted other Amish persons in an intra-
religious dispute, even though this feud
cannot really be said to reflect animus
against Amish persons as Amish persons.
See Erik Eckholm, Amish Sect Leader and
Followers Guilty of Hate Crimes, N.Y.
Times, Sept. 20, 2012.

This Court should grant certiorari so as to overturn
this decision and to prevent other courts as well as
Congress from accepting its flawed reasoning. See
Heriot-Somin at 35-36 (cataloguing numerous le-
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gislative proposals based on an unreasonably broad
reading of the Thirteenth Amendment).

*24 CONCLUSION

The conduct Petitioner was found to engage in was
reprehensible. Amici note only that advocates for
the Constitution's framework of limited government
do not always get to choose their allies. Congress
does not have the authority to base Section
249(a)(1) on the Thirteenth Amendment. Punish-
ment for conduct like his should therefore be based
on state criminal laws or federal criminal laws
passed pursuant to Congress's other enumerated
powers. The sooner this Court makes that point
clear, the better.

Hatch v. U.S.
2013 WL 6002204 (U.S. ) (Appellate Petition, Mo-
tion and Filing )
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